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ABSTRACT 
This brief report presents state data from 10 years 

(1991-2000) on the number of special education due process hearings requested 
and the number actually held. It notes requirements for designing and 
conducting due process hearings under both federal (Individuals with 
Disabilities Education Act) and state laws. It also finds that the major 
difference among states is the use of either a single- or a two-level 
structure. In the one-tier system, hearings are initiated at the state level 
with no formal hearing procedure at lower levels, whereas in the two-tier 
system, a hearing takes place first at the school or district level with the 
right of appeal to the state level. The report also notes that states vary in 
collection of calendar or school year data. Major findings indicate a 
continuation of the pattern of annual increases in the number of hearings 
requested at Level 1, although the total number of hearings held continued to 
decline. Results suggest the increasing use of alternate strategies for 
dispute resolution, especially mediation. Tables present the following data 
by state and year: (1) number of hearings requested at Level 1; (2) number of 
hearings held at Level 1; and (3) number of hearings held at Level 2 for 
two-tier states. (DB) 

Reproductions supplied by EDRS are the best that can be made 
from the original document. 
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Purpose and Method 

Project FORUM at the National Association 
of State Directors of Special Education 
(NASDSE) has compiled a unique set of 
data presented in three previous reports on 
the incidence of due process hearings for the 
years 1991 to 1998.' Under its Cooperative 
Agreement #H326F000001 with the U. S. 
Department of Education Office of Special 
Education Programs (OSEP), Project FO- 
RUM surveyed all states in November 2001 
to add to the eight years of due process in- 
formation. 

The information requested for the years 
1999 and 2000 was the same as in previous 
years: the number of due process hearings 
requested and the number actually held. Re- 
spondents from two-tier states (see explana- 
tion below) were also asked to report those 
data for level two, i.e., hearings that were 
appealed to the state from a local level. 

Responses were received from all 50 states 
and the District of Columbia. This document 
describes the data from the latest survey and 
provides a brief analysis of trends over time 
based on the data from all previous surveys. 
Tables containing all data on hearings re- 

' The three previous reports are as follows: Due Pro- 
cess Hearings: I999 Update (1 999); Due Process 
Hearings: An Update (1997); and, Mediation and 
Due Process Procedures in Special Education: An 
Analysis of State Policies (1 994). 

quested and held for the 10-year period 1991 
through 2000 are also appended. 

Background: Laws and Regulations 

Requirements for designing and conducting 
due process hearings in special education are 
prescribed at both federal and state levels. 
Federal law requirements are specified in the 
Individuals with Disabilities Education Act 
(IDEA)[20 U.S.C. Chapter 331, and the 
IDEA regulations [34 CFR 3001. Specific 
due process provisions of the IDEA regula- 
tions are in Subpart E-Procedural Safe- 
guards, specifically in $300.507-514, and 
$300.528. Regulations implementing Sec- 
tion 504 of the Rehabilitation Act of 1973 
also provide federal due process protections 
for persons with disabilities. 

In addition to federal requirements, each 
state has passed laws, adopted regulations 
and, in many cases, developed guidelines 
and policies relating to due process proce- 
dures for students with disabilities. 

Findings: Tiers 

Due process systems are structured in simi- 
lar ways across the country. However, there 
is one major difference among states-the 
use of a single or two level 
use either a: 

structure. States 
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*:* One-tier system in which the hear- 
ing is initiated at the state level 
with no formal hearing procedure 
at lower levels, or a 

*3 Two-tier system in which a hearing 
takes place first at a lower level, 
usually the school or district, with 
the right of appeal to a state-level 
hearing officer or panel. 

Some two-tier states do not collect data from 
the local level concerning tier one hearings 
requested or held, so the level one data for 
those states is not available. 

There are some minor differences in the im- 
plementation of these systems. Most often, 
the first tier hearing is at the district level, 
and the second tier is a review process at the 
state level. However, the first tier can be 
held at the state level with the second tier 
involving another non-court component such 
as a state administrative law division. 

State staff who support the use of a two-tier 
system believe that it is more effective to 
work toward dispute settlement at a level 
closest to the differing parties. Also, a more 
informal approach is possible at a school or 
district level, lessening the involvement of 
state personnel who may be perceived as 
“outsiders” to the dispute. 

However, the trend in recent years has been 
to move fiom a two-tier to a one-tier system, 
mainly because of the delay in dispute reso- 
lution caused by the multiple levels. Since 
199 1 nine states-Alaska, Georgia, Illinois, 
Maryland, Missouri, Rhode Island, Utah, 
Virginia and Wisconsin-have changed 
from a two-tier to a one-tier system, while 
no conversions have been made in the other 
direction. The changes are as follows: 

Recent changes in structure: 
AK changed to one tier in 2001. 
UT changed to one tier in 6/2000. 
VA changed to one tier 1/1/2001. 
RI changed to one tier 12/2000. 

Changes noted in previous reports: 
GA changed to one tier on 2/14/94. 
IL changed to one tier on 7/1/97. 
MD changed to one tier on 7/1/96. 
MO changed to one tier on 8/28/96. 
WI changed to one tier on 6/26/96. 

Table 1 contains data relating to the current 
status of tier structures in states. 

Table 1: State Structures in 2001 

Type 
One-Tier 

N=34 

Two-Tier 

N=17 

States 
AK, AL, AR, CA, CT, DC, DE, FL. 
GA, HI, ID, IL, IA, MD, MA, ME, 
MO, MS, MT, NE, NH, NJ, ND, OR, 
SD, TN, TX, UT, VA, VT, WA, WV, 
WI, WY 
AZ, CO, IN, KS, KY, LA, MI, MN, 
NV, NM, NY, NC, OH, OK, PA, RI*, 
sc 

Note: R1 became one tier at the end of 2000 

Findings: Time Periods 

Because states vary in the way they maintain 
their records, the spans covered for the years 
discussed in this report differ. For example, 
some states maintain their data on a calendar 
year basis, while others use different divi- 
sions such as fiscal years or school years. In 
addition, some states use different time peri- 
ods for different types of data. The purpose 
of this analysis can be served by comparison 
of annual incidence, even though the speci- 
fied “year” does not cover exactly the same 
span of months. The responses provided by 
states for the period corresponding to the 
years 1999 and 2000 are summarized in Ta- 
ble 2. 
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Table 2: State Record-Keeping Year 

I Federal Fiscal I I 

AK, AZ, AR, CA, DC, DE, 
GA, HI, IA, KS, KY, LA, 
MD, MA, MN, MO, MS, 

Traditional Fiscal 
Year (N=30) 

711198-6130199 & 
711/99-61301200Q 

NV,-NJ, NM, NC, OH, 
OK, PA, SC, TX, UT, VA, 
wv W Y  

AL, CO, CT, FL, ID, IL, 
IN, ME, MI, MT, NE, NH, (N= 18) 

111199-1213 112000 

Year (N =1) 
1011 198-9130199 & 
1011199-9/3012000 
Other: (N =2) 
9/1198-8131/99 & 
911199-813 112000 

NY 

ND, SD 

Findings: Hearings Statistics 

Data were analyzed to examine changes for 
the 10-year period from 1991 through 2000, 
as well as for the most recent two-year pe- 
riod. Percentages were used for comparisons 
only in carefilly selected instances because 
very small changes in a state with low num- 
bers can produce large percentages that are 
misleading. 

Hearings Requested at Level One2 

For the most recent two years (1999-2000), 
the total number of hearing requests across 
the country increased, continuing the general 
pattern of annual increases established since 
1991. However, more states reported de- 
creases from the previous year, although the 
reductions for each year did not involve all 
the same states. In 1999, 18 state total re- 
quests were the same or lower than the pre- 
vious year, while in 2000, 23 states reported 
the same or fewer requests than the previous 
year. 

Data for the number of hearings requested include 2 

all requests for both one tier and two tier states. 

Table 3 contains all the data on hearing re- 
quests for the 10-year period. State change 
patterns in requests for specific states over 
the full period have been inconsistent-in 
some states, requests increased every year, 
some decreased every year, and others have 
a mixed record. 

Hearings Held at Level One 

In the most recent two years, the total num- 
ber of hearings held across the country de- 
clined, continuing the trend set in the previ- 
ous three years. About the same number of 
states reported fewer hearings held in each 
of these years, but the reductions happened 
in different states. Data for hearings held in 
the 10-year period are contained in Table 4. 

Analysis and Discussion 

Tables 3, 4, and 5 at the end of this docu- 
ment contain the data that were available for 
analysis. Changes in these data over one or 
two years might be due to changes in policy, 
but they can also result from unique events 
or even unrelated changes in a state. There- 
fore, it is really not appropriate to character- 
ize short-term variations as significant. 
However, as discussed below, multi-year 
trends in national totals may indicate trends 
in the due process system. 

Data on hearings can be viewed from the 
perspective of changes in the difference be- 
tween the number of requests and the num- 
ber of hearings held. The current survey re- 
vealed a continuation of the trend, first noted 
in the previous report, that a growing num- 
ber of hearing requests do not reach the level 
of a formal hearing. The following compari- 
son over five years illustrates this trend: 

,t 
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Year Total Total No Percent 

Heard 
1996 7,532 3,555 3,977 52.8% 
1997 9,246 3,402 5,844 63.2% 
1998 9,827 3,3 15 6,512 66.3% 
1999 9,971 3,126 6,845 68.6% 
2000 11,068 3,020 8,048 72.7% 

Requests Hearings Hearings Not 

Further analysis of the full 10 years of data 
reveals a steady and clear trend when the 
total number of hearings requested and the 
total number of hearings held are contrasted 
over the two five-year periods they cover. 
When the year-to-year changes are averaged 
within each five-year period, the following 
pattern emerges: 

4 From 1991 to 1995, the number of 
requests increased an average of 
4.3% per year, and the number of 
hearings held also increased an aver- 
age of 10.0% per year. 

4 From 1996 to 2000, the number of 
requests increased an average of 
10.4% each year, but the number of 
hearings held decreased at the aver- 
age rate of 4.0% per year. 

These data reveal that requests for a hearing 
have continued to increase nationally each 
year over the ten-year period, and more rap- 
idly in the recent five years. It is important 
to recognize that there are many complex 
factors that influence the holding of hearings 
or the cancellation of such requests. For ex- 
ample, parents and school personnel may 
work out their differences informally, fami- 
lies may move, or requests may be with- 
drawn for a number of other reasons. While 
we do not know why specific requests do 
not reach the level of a formal hearing, one 
probable contributing factor is growth in the 
use of alternate strategies for dispute resolu- 
tion, especially mediation. 

Concluding Remarks 

The 1997 amendments to IDEA require that 
every state establish procedures that will al- 
low for the settlement of a dispute through 
mediation at state cost [34 CFR 300.506(a)], 
although many states offered mediation 
prior to that mandate. It can reasonably be 
expected that states will continue to improve 
their efforts to make mediation and other 
dispute resolution strategies available. If so, 
the decrease in the number of hearings held 
that is revealed in this report should con- 
tinue. 

Despite the long-standing due process re- 
quirements in federal law and regulations, 
there is no mandate for data collection on a 
national level. However, states have im- 
proved their capacity for information man- 
agement, and each state now includes statis- 
tics on dispute resolution in the self- 
assessment that is a part of OSEP’s Con- 
tinuous Improvement Moni toring Process. 
Some states also provide such data to the 
public through their web sites. It is impor- 
tant that state data on dispute resolution con- 
tinue to be compiled and analyzed on a na- 
tional level because these data can be used 
as part of the evaluation of improvements in 
special education. 
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This table represents the number of requests for hearings for all states at the first level. For some two-tier states, these data are 
not available because they exist only at the local level and are not collected by the state. 
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nd = no data provided 

Due Process Hearings: 2001 Update 
Project FORUM at NASDSE 

Page 6 
April 2002 

7 



NA = Not Applicable 
nd = no data provided 

This report was supported by the U.S. Department of Education (Cooperative Agreement 
No. H326F000001). However, the opinions expressed herein do not necessarily reflect 
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Department should be inferred. 
Note: There are no copyright restrictions on this document; however, ulease credit the 
source and supuort of federal funds when copying all or  part of this material. 
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